
1068 

5 CFR Ch. XCVII (1–1–16 Edition) § 9701.522 

(ii) The procedure described in para-
graph (h)(3)(ii) of this section if such 
employee has timely filed a grievance 
in writing, in accordance with the pro-
visions of the parties’ negotiated proce-
dure; or 

(iii) The procedure described in para-
graph (h)(3)(iii) of this section if such 
employee has sought corrective action 
from the Office of Special Counsel by 
making an allegation under 5 U.S.C. 
1214(a)(1). 

§ 9701.522 Exceptions to arbitration 
awards. 

(a)(1) In the case of awards involving 
the exercise of management rights or 
the duty to bargain under §§ 9701.511 
and 9701.518, either party to arbitration 
under this subpart may file with the 
HSLRB an exception to any arbitra-
tor’s award. The HSLRB may take such 
action and make such recommenda-
tions concerning the award as is con-
sistent with this subpart. 

(2) In the case of awards not involv-
ing the exercise of management rights 
or the duty to bargain under §§ 9701.511 
and 9701.518, either party may file ex-
ceptions to an arbitration award with 
the Authority pursuant to 5 U.S.C. 7122 
(which is not waived for the purpose of 
this subpart but which is modified to 
apply to arbitration awards under this 
section) and the Authority’s regula-
tions. 

(3) Notwithstanding paragraph (a)(2) 
of this section, exceptions to awards 
relating to a matter described in 
§ 9701.521(f) may not be filed with the 
Authority. 

(b) If no exception to an arbitrator’s 
award is filed under paragraph (a) of 
this section during the 30-day period 
beginning on the date of such award, 
the award is final and binding. Either 
party must take the actions required 
by an arbitrator’s final award. The 
award may include the payment of 
back pay (as provided under 5 U.S.C. 
5596 and 5 CFR part 550, subpart H). 

(c) Nothing in this section prevents 
the HSLRB from determining its own 
jurisdiction without regard to whether 
any party has raised a jurisdictional 
issue. 

§ 9701.523 Official time. 
(a) Any employee representing an ex-

clusive representative in the negotia-
tion of a collective bargaining agree-
ment under this subpart must be au-
thorized official time for such pur-
poses, including attendance at impasse 
proceedings, during the time the em-
ployee otherwise would be in a duty 
status. The number of employees for 
whom official time is authorized under 
this section may not exceed the num-
ber of individuals designated as rep-
resenting the Department for such pur-
poses. 

(b) Any activities performed by any 
employee relating to the internal busi-
ness of the labor organization, includ-
ing but not limited to the solicitation 
of membership, elections of labor orga-
nization officials, and collection of 
dues, must be performed during the 
time the employee is in a nonduty sta-
tus. 

(c) Except as provided in paragraph 
(a) of this section, the Authority or the 
HSLRB, as appropriate, will determine 
whether an employee participating for, 
or on behalf of, a labor organization in 
any phase of proceedings before the Au-
thority or the HSLRB will be author-
ized official time for such purpose dur-
ing the time the employee would other-
wise be in a duty status. 

(d) Except as provided in the pre-
ceding paragraphs of this section, any 
employee representing an exclusive 
representative or, in connection with 
any other matter covered by this sub-
part, any employee in an appropriate 
unit represented by an exclusive rep-
resentative, must be granted official 
time in any amount the Department 
and the exclusive representative in-
volved agree to be reasonable, nec-
essary, and in the public interest. 

§ 9701.524 Compilation and publica-
tion of data. 

(a) The HSLRB must maintain a file 
of its proceedings and copies of all 
available agreements and arbitration 
decisions and publish the texts of its 
impasse resolution decisions and the 
actions taken under § 9701.519. 

(b) All files maintained under para-
graph (a) of this section must be open 
to inspection and reproduction in ac-
cordance with 5 U.S.C. 552 and 552a. 
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The HSLRB will establish rules in con-
sultation with the Department for 
maintaining and making available for 
inspection sensitive information. 

§ 9701.525 Regulations of the HSLRB. 

The Department may issue initial in-
terim rules for the operation of the 
HSLRB and will consult with labor or-
ganizations granted national consulta-
tion rights on the rules. The HSLRB 
will prescribe and publish rules for its 
operation in the FEDERAL REGISTER. 

§ 9701.526 Continuation of existing 
laws, recognitions, agreements, and 
procedures. 

(a) Except as otherwise provided by 
§ 9701.506, nothing contained in this 
subpart precludes the renewal or con-
tinuation of an exclusive recognition, 
certification of an exclusive represent-
ative, or an agreement that is other-
wise consistent with law and the regu-
lations in this part between the De-
partment or a component thereof and 
an exclusive representative of its em-
ployees, which is entered into before 
the effective date of this subpart, as de-
termined under § 9701.102(b). 

(b) Policies, regulations, and proce-
dures established under, and decisions 
issued under Executive Orders 11491, 
11616, 11636, 11787, and 11838 or any 
other Executive order, as in effect on 
the effective date of this subpart (as 
determined under § 9701.102(b)), will re-
main in full force and effect until re-
vised or revoked by the President, or 
unless superseded by specific provisions 
of this subpart or by implementing di-
rectives or decisions issued pursuant to 
this subpart. 

§ 9701.527 Savings provision. 

This subpart does not apply to griev-
ances or other administrative pro-
ceedings already pending on the date of 
coverage of this subpart, as determined 
under § 9701.102(b). Any remedy that ap-
plies after the date of coverage under 
any provision of this part and that is in 
conflict with applicable provisions of 
this part is not enforceable. 

Subpart F—Adverse Actions 

EDITORIAL NOTE: At 73 FR 58435, Oct. 7, 
2008, the application of subpart F to part 9701 
was rescinded. 

GENERAL 

§ 9701.601 Purpose. 

This subpart contains regulations 
prescribing the requirements when em-
ployees are furloughed for 30 days or 
less, suspended, demoted, reduced in 
pay, or removed. DHS may issue imple-
menting directives to carry out the 
provisions of this subpart. 

§ 9701.602 Waivers. 

When a specified category of employ-
ees is covered by the adverse action 
provisions established under this sub-
part, 5 U.S.C. 7501 through 7514 and 7531 
through 7533 are waived with respect to 
that category of employees. The provi-
sions in 5 U.S.C. 7521 and 7541 through 
7543 are not waived. 

§ 9701.603 Definitions. 

In this subpart: 
Adverse action means a furlough for 30 

days or less, a suspension, a demotion, 
a reduction in pay, or a removal. 

Band means a work level or pay 
range within an occupational cluster. 

Competencies means the measurable 
or observable knowledge, skills, abili-
ties, behaviors, and other characteris-
tics required by a position. 

Current continuous service means a pe-
riod of service immediately preceding 
an adverse action in the same or simi-
lar positions without any break in Fed-
eral civilian employment. 

Day means a calendar day. 
Demotion means a reduction in grade, 

a reduction to a lower band within the 
same occupational cluster, or a reduc-
tion to a lower band in a different oc-
cupational cluster under rules pre-
scribed by DHS pursuant to § 9701.355. 

Furlough means the placement of an 
employee in a temporary status with-
out duties and pay because of lack of 
work or funds or other non-disciplinary 
reasons. 

Grade means a level of work under a 
position classification or job grading 
system. 
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